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LEGAL MAXIMS, No. 5. 





OF CRIMINAL INTENTION. 


Havine traced the law respecting in- 
jurious intention when developed by acts 
of a like kind, we will proceed to illustrate 
the maxims under which a criminal inten- 
tion, attempt, or endeavor, is subjected to 
legal control, or exempted from it. 

First, of the maxim “ Voluntas reputa- 
tive,” (reputabitur s¢ve reputabatur,) ‘ pro 
facto.” (3 Inst. 5, 69.) Thus rendered : 
“ The will (or the imagining, compassiny, 
or intention,) shall be taken for the deed.” 
Expanded thus by Bracton: ‘‘ Spectatur 
voluntas, et non exitus; et nihil interest 
utrum quis occidat, aut causam mortis 
preebeat.” 

By the ancient law, the compassing, 
imagining, or intending any felony, for in- 
stance, homicide, if manifested by any 
‘open deed or plain fact,” in modern par- 
lance, overt act, was punished in the seme 
manner as the offence when completed. 
And the guilty intent which was thus pun- 
ishable, being a mere act of the mind, 
which, taken per se, defied judicial cogni- 
zance, it was necessary to demonstrate its 
existence by establishing some overt act. 
(3 Inst. 5; 4 Bla. C. 79.) But this rule is 
treated by Coke as exploded before his 
time, (3 Inst.69. See Fortescue de Lau- 
dibus, c. 46, p. 173. Amos’ edition,) ex- 
cept in high treason, in which it is retained 
by the positive enactment of stat. 25, Ed- 
ward IIL, st. 5, c. 2, (Foster, 193, 194,) 
and in misdemeanors. In these cases it 
still prevails in its full extent, but in felo- 
nies is rejected, except enforced by spe- 
cial provision of the legislature. In no 
case will the guilty intent be presumed, 
till disclosed by some deliberate, and, as it 
seems, illegal (Per Lord Abinger, in Reg 
v. Meredith, S.C. & P. 589,*) act, which, 





_* An attempt to commit a misdemeanor is not in- 
dictable, unless there be some illegal act done; and 
the taking any step towards committing a misdemea- 
nor, unless by an illegal act, is not sufficient. 


35 





as the cognate result of the ‘‘ mischievous 
imagining” of a crime, tends to its execu- 
tion. Thus, the assaulting a man with 
weapons, and leaving him for dead, was 
anciently punished as murder, though the 
injured person recovered, (Foster, 193, 
194,) and is now made felony by express 
statate. (9 Geo. LV. c. 31.) 

Even in high treason, with some dis- 
graceful exceptions in the reign of Ed- 
ward 1V., familiar to all English readers, 
nothing so ambiguous and sudden as bare 
oral expression was held to constitute an 
overt act amounting to the “ voluntas” of 
the maxim, the true course of punishment 
being by indictment for sedition; and 
though many statutes in the Tudor reigus 
expressly enacted, that compassing the 
king’s death by bare words should be high 
treason, they are all repealed or expired. 
(3 Inst. 14.) 

As the ‘‘ compassing”’ purpose, or intent 
of the heart, is the treason, so it may be 
demonstrated by the act of deliberately 
setting down in writing words which plainly 
relate to some act or design amounting to 
it. (3 Inst. 14; Foster, 200—207; 4 Bla. 
C. 80, 81.) Fort seribera est agere, ( Wil- 
liams’ case, 2 Roll. R. 89. See Sidney's 
case, 2 Burnet’s Hist. Own Times, 237; 1 
Hawk. B. J. ch. 17, s. 32,) and a bare con- 
sulting with others how to kill the sove- 
reign, is sufficient, though nothing else be 
done. (1 East’s P.C. 58.) But if written 
matter of a nature merely speculative, is 
kept in a box in the writer’s study, with- 
out apparent intent of making public use 
of it, as in the case of a manuscript sermon, 
never preached, &c., the better opinion is, 
that such act of writing or keeping is not 
overt, so as to visit the intention with which 
it was written with the consequences of 
treason; (Ibid; 2 Roll. R. 89; 1 Hawk. 
B. J. ch. 17, s. 32, pp. 56, 57,) and though 
the bare publication of such a writing 
would without more have amounted to 
treason in earlier periods of our history, (1 
Hale’s P. C. 118; 1 Hawk. P. C. 38,) it 
would probably be now held necessary to 











274 


THE NEW-YORK LEGAL OBSERVER. 





Lega! Maxims.—Of Criminal Intention. 








show its connexion with some act or de- 
sign of a treasonable character. (See 4 
Bla. C. 81.) 


As to the application of this maxim in 


misdemeanors, the law is thus stated in a | 


modern work, successively edited by Ser- 
jeant Talfourd and Mr. Tyrwhitt: “ Al- 
though a bare criminal intent is not in it- 
self indictable, if merely expressed in 
words or gestures, or otherwise, without 
further proceeding to the crime to which 
it points, yet, if it is accompanied by any 
act being a proximate step and attempt to- 
wards the accomplishment of the crime, 
that act, though in itself out of the reach 
of indictment, will not be judged of alone, 
but as coupled with the criminal intent 
which prompted it, and is therefore pun- 
ishable on indictment. (See Dickenson’s 
Sessions, 5th edit. 287, citing Rex v. Sco- 
field, Cald. 430; 8. C. East’s Pleas of the 
Crown, 1030; also, Fuller's case, id. 92; 
1 Bos. & Pull. 180, S. C.) 

One Bacon, indicted for that he, intend- 
ing to murder Sir Harbottle Gumston, 
Master of the Rolls, had communication 
with a person named, and offered him £100 
to doit. It would seem from the report, 
that the Master of the Rolls having made 
a decree against Bacon, he offered £100 
to J. S. to kill Sir H. G., and said if J. S. 
would not do it he would do it himself. 
It was argued that the intent only was not 
indictable, but the court said, ‘* Anciently, 
the will was taken for the deed in matters 
of felony, and though it is not so now, yet 
itis an offence, and finable. A convic- 
tion followed, with a fine of 1000 marks, 
three months imprisonment, and finding 
sureties for good behaviour for life. (Ba- 
con’s case, 1 Lev. 146; 1 Keb. 809; 1 Sid. 
230, S. C.; cited 2 East’s R. 15.) 

The maxim of taking the will for the 
deed has been long disused in felonies, 
even in Lord Coke’s time; for in stating 
that an assault with intent to rob, but with- 
out taking any money or goods, is not felo- 
ny, (since made so by 7 and 8 Geo. IV. c. 
26, s, 6,) he adds, that “ such opinions as 
seem contrary were founded on the an- 
cient rule ‘ voluntas reputatur pro facto.’ ” 
(3 Inst. 5, 69.) 

The doctrine laid down by Lord Mans- 


field in Rex v. Scofield, (Cald. 397; East’s | 
P. C. 1028,) comprises all the principles of | 


the former decisions, viz., that so long as 


| 


| 








when an act is done, the law judges not 
only of the act done, but of the intent with 
which it is done, and if accompanied with 
an unlawful and malicious intent, though 
the act itself would otherwise have been 
innocent, the intent being criminal, the act 
becomes crimival and punishable. (Per 


Lawrence, J., in Rez v. Higgins, 2 East’s © 


R., 21.) 





IN BANKRUPTCY. 





U.S. District Court for the Southern District 
of New-York. 


Before the Hon. S. R. Betts. 


In the matter of the petition of Mark Banxs. 


Objections, which might have been urged to show that 
a decree ought not to have been granted, will be 
considered waived after the court have declared the 
petitioner a bankrupt. 

To make out a case against a bankrupt to justify the 
court in refusing him his discharge and certificate, 
there must appear by indisputable evidence some 
act of fraud, wilful concealment of property, &c., or 
facts, from which such a deduction would be plain 
and palpable. 

It is not put upon the bankrupt to show that he has 
kept proper books of account, &c., it is for the cre- 
ditor, impugning his right to a discharge and certifi- 
cate, to make out, by satisfactory proof, such a case 
as will bar the bankrupt’s right to an allowance 
thereof. 


Tuts case came before the court on objec- 
tions to the allowance of discharge and cer- 
tificate to the bankrupt, the circumstances 
of which sufficiently appear in his honor’s 
adjudication. 

Benedict and Belknap, for the creditors. 

Sandford and Marselis, fur the bankrupt. 

Cur. ad vult. 

Betts, J. The objection to a certificate 
and discharge must rest upon the particu- 
lars designated by the statute as causes for 
refusing it to a bankrupt. 

Such matters as touch only the regulari- 
ty or frame of the proceedings, should be 
brought forward on the first notice, or after 
a decree of bankruptcy they will be re- 
garded as waived. It would be grossest 
injustice to bind a party by the decree, and 


| pever allow his property to be rescued from 


it, and yet defeat all its beneficial effects to 
him by objections of mere form, tending to 
show that the decree ought not to have 
been rendered. 

Congress manifestly intended by this 


an act rests in bare intention, it is not pun- | double set of notices, to show cause to 


ishable by the laws; 


but immediately discriminate classes of objections that 








shi 
val 





ot 
th 
th 


At) 
ct 


er 








THE NEW-YORK 


LEGAL OBSERVER. 275 





In re Banks. 





should be urged under the first, or the ad- 
vantage of them be lost as to creditors. 

I lay out of view all but two of the eight 
objections filed, because part belonged ap- 
propriately to the petition to be declared 
a baukrupt, and there is no evidence appli- 
cable to any except the 5th and 6th against 
the petition for a certificate and discharge ; 
which are, that he has been guilty of a 
wilful concealment of his property or 
rights of property, and has admitted a 
false or fictitious debt against his estate. 

No direct proof is offered which sup- 
ports these allegations in their terms or 
even spirit, and the counsel seeks to maintain 
them argumentatively, and by inference 
and presumption. 

The concealment of property, or rights 
of property, attempted to be shown, relates 
to Virginia mining stock received by Be- 
nedict in satisfaction of a debt due the firm 
of which the petitioner was a partner. 

Ist. It is to be remarked, that there is 
not, in the testimony or papers of the bank- 
rupt, proof that the debt this stock satisfied, 
belonged in any respect to the petitioner, 
and if there be a legal interest with him in 
it, that he set up such right, or supposed 
he possessed it. 

A bond of $3000, owned by the firm, had 
been assigned to one of their creditors as 
collateral security for a large debt, and this 
stock was afterwards accepted, with the 
assent of the bankrupt, in discharge of that 
bond, but the bearing of the transaction 
and subsisting interests of the par- 
ties, import what .the testimony most 
strongly tends to prove, that the payment 
of stock was for the benefit of the holder 
of the bond, and not of the bankrupt. 
Until there is clear evidence showing that 
he did not so understand the matter, there 
will be no foundation laid for imputing 
wilful concealment to him in the transac- 
tion. 

A similar observation may be made with 
respect to various choses in action trans- 
ferred to other creditors as collateral secu- 
rities. There must be first, evidence of 
his scienter, that there could be a surplus, 
or of facts, from which that deduction would 
be plain and palpable, before any presump- 
tion can be raised that he designed a frau- 
dulent concealment. But this considera- 
tion is to be connected with the bearing 
and effect attributable to the evidences, 
that the bankrupt has given some state- 
ment of these assets, and, if only imper- 


fect in form or precision, the exception 
should have been taken previous to the de- 
cree of bankruptcy. That would be suffi- 
cient cause to stay his petition for a decree 
until the petitioner had reformed his sche- 
dules, so as to furnish every particular de- 
manded by the statute in a manner satisfac- 
tory in substance and form. 

I cannot, with these principles in view, 
find just cause in the proofs for charging 
that the bankrupt has been guilty of wilful 
concealment of his property or rights of 
property. 

It seems to me also, that there is no sa- 
tisfactory evidence supplied of the admis- 
sion of false or fictitious debts by the peti- 
tioner against his estate. 

Taking the insertion in the schedule of 
a spurious demand to be a violation of the 
statute in this respect, I do not find that 
fact made out by the proofs. 

Great stress has been laid upon the debt 
set forth, as owing to Benjamin J. Knapp 
to the amount of $13,071 35, because the 
bankrupt has also stated, that large amounts 
of the assets of the estate were placed with 
this creditor to meet that debt, and, also, 
because when sued on that bond by the 
creditor, the bankrupt pleaded payment and 
verified the plea by his oath. 
| Ast. The bankrupt does not state this as 
an absolulte debt. He gives the date and 
amount of the bond, adding that a suit has 
been brought on it, and is now pending. 
He refers to notes deposited for its securi- 
ty, and in schedule B. particularizes those 
notes. 





Now, whether this method of describing 
the claim, and its actual condition as a de- 
mand upon the estate, be sufficient and al- 
lowable, is not the question raised by the 
| objection, The point made is, that the 

debt is known by the petitioner to be false 
| and fictitious. 

Clearly, that language of the act cannot 
embrace a claim admitted to be just in its 
origin, but against which the obligor insists 
upon rights of set-off, and, indeed, asserts 
that the debt itself is satisfied. The diffe- 
rence between stating a bond and debt un- 
questionably outstanding against a party, 
with his claim of defence to it, and fabri- 
cating a debt where none exists in fact, is 
too palpable to mislead any one. No cre- 
ditor, reading over these papers, can sup- 
pose this entire debt is admitted as subsisting 
against the estate. The bond for its full 
engagement is admitted to be valid, and 
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then the assets hypothecated for its satis- 
faction, greatly exceeding it in amount, are 
specified. This, in my opinion, entirely 
obviates the point of the objection. 

Numerous criticisms were applied by 
counsel to other portions of the schedules, 
but they were mostly to matters of form. 
The only specific matter insisted on, co- 
vered by the objections, and not already 
considered was, that the petitioner, being 
a merchant, did not keep proper books of 
account. 

It only appears upon the proofs, that the 
petitioner is by professton a merchant, not 
that he was at the time of his petition, or 
had been for several years preceding, en- 
gaged in the transaction of mercantile 
business. 

The proper bool:s of account called for by 
the statute, are those appropriate to the 
business pursued by the party, and such 
as will exhibit a full account of his deal- 
ings as a merchant. 

But the petitioner is not compelled to 
furnish evidence of the fact on his part. 
The creditor, impugning his right to be de- 
creed a final discharge, must give satisfa - 
tory proof of the matter which is to bar 
such discharge. 

The creditors show no continued trading 


requiring the keeping of regular books, | 
and accordingly, the mere non-existence of | 


books of account interposes no obstacle to 
the discharge prayed for. 

The court in disallowing, in this and va- 
rious other cases, the objections offered by 


the creditors to a free certificate being | 


granted, does not enter into the moral ob- 
ligations subsisting between him and those 
who have given him credit. Nor is it in- 
tended, in any manner, to affirm that all 
such cases are clear of doubts and uncer- 
tainties as to the integrity of parties who 
are opposed. 

But the court limits its judgment to the 
facts in proof as applied to the charges 
preferred against the bankrupts. 

In this case then, according to my view 
of the objections and the evidence, there 
is not enough shown to bar the discharge 
and certificate. 

Decree accordingly. 


Lord Etpon required a half-pay captain, whom he 
met on his grounds, to show his certificate for shoot- 
ing. ‘Who are you?” said the captain. ‘Old Bags’ 
game-keeper, I suppose?”’ ‘ No,’ said the Chancel- 
lor, ‘ Old Bags himself.” —Lifeof Lord El.on. 


In re Creditors of King. 


] 








| 


| 
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In the Matter of the Petition of Tue Crr- 
piITors OF SamMvuEL Kine for a Decree in 


Bankruptcy. 


A petitioning creditor’s debt, which is certain and ]i- 
quidated, though payable in futuro, will support a 
decree in bankruptcy. 

The bankrupt cannot be examined as a witness, either 
to support the petition for a decree, or to defeat it, 


Tue principal points, upon which the 
opinion of the court was sought, appear in 
his honor’s adjudication. 

Betts, J. The point, presented by 
the objection, that petitioning creditor’s 
debt is not yet due and payable, and can- 
not accordingly supply a foundation for 
the proceeding in this case, has already 
been fully considered and decided by this 
court. (Mead’s case, Nov. 11.) 

Debts, certain and liquidated, though 
payable in futuro, afford sufficient ground 
for a petition to compel a decree in bank- 
ruptcy. 

It is set up by the bankrupt, that the 
promissory note given by him, included 
as part ‘of its consideration, certain out- 
standing debts due him and the petitioners 
as co-partners, the collection of which he 
assumed, but was not to be responsible for 
the amount until the same should be actu- 
ally collected. 

If it is permissible at law, or in equity, 
to a party to prove part failure of the con- 
sideration of a promissory note in limita- 
tion of the recovery thereon, it is at least 
questionable on the evidence now pro- 
duced, whether the bankrupt did not ac- 
cept the transfer of the debts absolutely, 
and undertake to account for the amount 
to his co-partner. 

It would not be at all an unusual arrange- 
ment on the dissolution of a firm, fur one 
partner to receive the effects and outstand- 
ing credits of the co-partnership at a sti- 
pulated sum, and agree to pay so much 
therefor to his co-partner. 

Many other considerations would have 
weight in such adjustments of joint con- 
cerns beyond the actual money equivalent 
obtained on the one side orthe other. The 
party, proceeded against as a bankrupt, was 
called and admitted as a witness to prove 
facts to defeat the proceedings, though ob- 


'| jected to by the petitioning creditor. 


The bankrupt is subject toa personal 
examination by order of the court; but 
he cannot be made a witness to support 
the petition or to defeat it. This is incon- 
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Selden v. Pearsall and others. 


testably the English rul+ in bankruptcy. 
(Arch. Prac. in Bank. 414, 415; Owen on 
Bankruptcy, 271, 273.) 

And, although in our practice, the oppo- 
sition to a decree may be made by others 
than the bankrupt, the principle of the 
rule would still apply so far certainly as 
to preclude his admissibility on behalf of 
those who seek to defeat the petition. The 
matter must accordingly be referred back 
to the commissioner, if the opposing credi- 
tors supposed they obtained testimony from 
the bankrupt important to their case, to 
enable them to supply it from other 
sources. The case must also go back for 
a more definite statement in respect to the 
trading of King. 

It is admitted he bought sand, coal, and 
various materials employed in the manu- 
facture of brick, and one witness states, 
that he purchased fire mineral coal for 
King for that purpose, but it is left uncer- 
tain and equivocal, whether or no these 
materials, or any of them, entered into the 
composition and manufacture of the brick. 

It is plainly understood otherwise by 
the counsel for King, hecause a material 
point in opposition to the decree, argued 
by him on the authorities and reasons of 
the case, rested upon the assumption, that 
the entire manufacture had been carried 
on in the use of the products of King’s 
own soil, and that the articles purchased, 
in no way composed any part of the manu- 
factured article. 

This is a material point, and the ambi- 
guity resting upon the report of the proofs, 
can only be removed by a reference of the 
case back to the commissioner to have the 
facts given with distinctness and certainty. 

Ordered accordingly. 





IN CHANCERY. 





Before the Hon. Murray Horrman, As- 
sistant Vice-Chancellor. 


Dupitey Sevpen v. Francis Pearsaty 
and others.—Dec. 31, 1842. 


A testator, prior to the Revised Statutes’ coming into 
operation, by his will disposed of his real and per- 
sonal estate. At the time of executing his will he 
was seised of a moiety of a lot, and P. was seised 
of the other moiety thereof. Some time after the 
execution of the will, P. conveyed her moiety of the 
lot to J., and on the same day the testator conveyed 
his moiety to the same grantee. J. afterwards 
conveycd the whole lot to the testator :— Held, that 
the testator, as to his moiety of the lot, thereby re- 











voked his will, and that the heirs at law were en- 
titled to the whole lot. 


Tue principal question, upon which the 
opinion of the court was sought in this 
case, appears in his honor’s judgment. 

The Complainant in person. 

F. B. Cutting, for defendant Campbell. 

Dill, for the infant defendants. 

The Assistant Vice-CHancELLor.—On 
the 8th day of June, 1805, Thomas Pearsall, 
the elder, made his last will, whereby, after 
making various devises, and giving various 
legacies, and among them, one to Duncan 
P. Campbell; he gave, by a residuary 
clause, all the rest of his estate, both real 
and personal, to his son, Thomas C, Pear- 
sall, and his heirs. 

Thomas Pearsall died on the 8th of 
March, 1807. 

By a conveyance, dated the 16th day of 
June, 1798, Susannah Marshall conveyed 
the lot known as the Cheapside or Hamil- 
ton-street property to Thomas Pearsall, 
the elder, and Elijah Pell. The deed is 
net produced, but the probability, from 
other facts, is, that it vested the estate in 
them as tenants in common. 

Elijah Pell made his will on the 26th of 
September, 1797, which will be hereafter 
adverted to. As to the Cheapside lot, this 
will did not operate upon it, as the pur- 
chase was made by Pell and Pearsall after 
its execution, viz. in 1798. Mary C, Pell, 
daughter of Elijah Pell, took as his heiress 
at law. 

The legal relation of the parties then in 
1798 was this. Pearsall had the legal title 
toa moiety; and Miss Pell that to the other 
moiety. The lot in question was bought, 
it may be assumed, tor partnership pur- 
poses, and out of partnership monies ; and 
hence, as to creditors, the whule would be 
subject to weir claims. But if no such 
claims intervene, (and none appear in this 
case,) then, beyond a doubt, Miss Pell took 
the equitable right, clothed with a legal title 
to one moiety, and Pearsall the other. The 
latter had no right whatever to interfere 
with her title. 

In this state of things, and on the 8th 
day of June, 1805, Thomas Pearsall made 
his will as before mentioned. On the 30th 
of October, 1806, Mary C, Pell conveyed 
her moiety of the lot to Samuel Jones, jr., 
and on the same day, Thomas Pearsall 
conveyed his moiety to the same grantee. 
The object of these instruments was to 
enable Pearsall to become the purchaser and 
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grantee of the whole lot. Why a direct 
conveyance by Miss Pell was not adupted 
dves not appear. And, according:y, on 


| that he meant arevocation. About a year 
| before, he had given in his will his son the 


| 


the 31st day of October, 1506, Joues con- | 


veyed the whole to Pearsall. 
$1000 is expressed as the consideration of 
the deed from Miss Pell to Junes; aud the 
witness has no doubt that this sum was the 
sum allowed for the purchase of her moi- 
ety. 

I think this part of the case free from 
doubt. The moiety of Miss Pell was 
entirely a new acquisitiun by Pearsall ob- 
tained after the date of his will; and it 
could not, by settled rules of law, pass un- 
der a will previously executed. Livings- 
ton v. Newkirk, 3 Johns. C. R. 312. 

Even if the deed to Pearsall and Pell 
made them joint tevants, the result would be 
the same. ‘Lhe equitable estate was in Miss 


and could uot pass by the former will. 


Another, and interesting question, re- | 


lates to the other moiety of this lot, origi- 
nally held by Pearsall. As before ob- 
served, on the dissulution of the partner- 
ship in 179s, he held the legal title to a 
moiety, and, (apart from the rights of cre- 
ditors,) was its absolute equitable owner 
also. On this his will of 1805 operated. 
Then followed the deeds to Jones, and 
his reconveyance to Pearsall, which | 
have before stated. 

It is insisted on behalf of the defendant 
Campbell, that these conveyances amount 
tu a revocation of the will as to the moiety 
of this lot vested in Pearsall, and that it 
became subsequently acquired property by 
the re-conveyance of Junes; and therefore 
fell to the heirs at law, not passing under 
the residuary clauses. 


The Chiet Justice, in his deposition, | 


states, that the legal title was vested in 


‘Lhe sum of | 


moiety of the lot, and the $1000, which I ag. 
sume he paid Mary Pell upon her convey- 
ance of her moiety tuJones. This he knew he 
uwned, aud meant then to give. The pro- 
bability is against his change of intention, 
the effect of which would be to take away 
this piece of land and the money also, 
But it is unsafe and improper to enter upon 
such conjectures. 

W hatever were the motives for adopting 
this course, I take it tu be clear, that the 
deeds are cunsistent with, and, indeed, 
speak the purposes to be that stated by 
Mr. Junes. Pearsall was seised of one 
moiety ; Miss Pell of the other. Pearsall 
had agreed to purchase this mviety, and in 
order to vest him with the whole estate, 


| these conveyauces were resorted to. 
Pell, and the purchase was of that right, | 


Thus we are brought to the question, 


| whether the conveyance of Pearsall, with 


such intent, amounted to a revocation of 
his will as to his own moiety. 

The Revised Statutes (2 R.S. 64, § 45, 
46, 47, 45) have provided for nearly all the 
difficult questions which arise upon this 
subject. See, also, the Revisers’ Notes, 
vol. ili. p. 631. 

But these proceedings, being all prior to 


_ that statute, must be governed by the pre- 
| vious rules of law. 





and held by him tur the purpose aud to | 


the intent of being transterred and con- 
veyed to Pearsall. 

Much criticism has been employed as to 
the uselessness uf this pruceeding, if the 
design was only to acquire Miss Pell’s 
muiety. As she was heiress at law of this 
property, she could have bargained with 
Pearsall, and no reason arising from his 
relation to her as executor of her father’s 
estate, could here prevail. It has been in- 
ferred, that the conveyance was with a 
view to revoke the will. 

If 1 should speculate on the actual in- 
tention of the party, 1 could not conclude 





A great mass of the cases, usually re- 
ferred to on the subject of a revocation by 
subsequent instruments affecting the pro- 
perty devised, are where an interest or 
estate in it is permanently given to ano- 
ther. 

Now, as a subsequent legal transfer of 
the whole to another, revokes the devise 
absolutely at law, so an agreement to con- 
vey the whule produces the same effect in 
a court uf equity. 

In this court, the contract is equivalent 
to the conveyance at law, and revokes 
here, although it will not revoke at law. 
And a subsequent rescission of the con- 
tract by mutual consent, dues not re-esta- 
blish the devise. (Walton v. Walton, 7 
Johns. C. Rep. 258.) 

Then the principle is applied in other 
authorities to the case of an apparent le- 
gal cunveyance, detective, however, to 
carry title from want of some prescribed 
furm; for example, a bargain and sale 
without enrolment, under the statute of 
Henry VIIL., or a feoffment without live- 
ry of seisin, ‘Lhe revocation is effected. 
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Here, it is true, the intended grantee 
takes nothing; but it is perfectly clear, 
that the devisor meant him to take, and 
thus the intention to withdraw the proper- 
ty from the devisee is plain. 

And it has also been settled, that where 
a conveyance passes that estate at law, 
and is there unimpeachable, but is void in 
equity, it shall be a revocation. This 
was held in Simpson v. Walker, (5 Si- 
mons, 1,) where a deed had been obtain- 
ed from a weak man at an inadequate 
price. The Vice-Chancellor treated the 
deed as clearly goud at law to pass the 
estate ; and as it was intended to pass it, 
and did pass it, the revocation took place. 
He refers to Havens v. Wyatt, before 
Lord Alvanley, to the same point, the re- 
versal of this decision by Lord Thurlow, 
the adherence of the former to his opinion 
ina subsequent case, the approbation of 
Lord Eldon, and the case of Hick v. Moss 
before Lord Hardwicke. (Atmbler, 215.) 

Of course, if the deed was void at law 
on the ground of fraud, it would not 
revoke the will, for it would be a nul- 
lity. 

‘In consonance with the rule of law, a 
court of equity holds that when there 
are articles to sell devised property, they 
shall be considered as a revocation, al- 
though they are subsequently rescinded— 
although it turns out that they cannot be 
enforced ; and although the devisor sub- 
sequently dies, and the contract falls 
through, because a title cannot be made. 

Tebbott v. Voules, (G Simons, 40,) was a 
case of a devise tu the devisor’s children ; 
then of contracts for sale of the property 
by him, and his death before completion. 
The contracts could not be executed be- 
cause some of the co-devisees were in- 
fants, and they were abandoned. But it 
was held that there was a revocation ; the 
principle being thatif there is a contract 
binding on the seller, or binding on the 
purchaser, that result is produced. Bennett 
v. The Earl of Tankerville, (19 Vesey,179,) 
is to the same effect. 

Walton v. Walton, (7 Johns. Ch. R. 258,) 
before noticed, was precisely that of a de- 
vise,—a subsequent contract to sell,—and 
a cancellation of the agreement by con- 
sent. This was the point decided. The 
propositions of the learned Chancellor will 
be afterwards noticed. 


Next there is a class of cases in which 


part of the property devised is subsequent- 
ly conveyed, or agreed to be conveyed. 

The case of Carter v. Thomas, (4 
Greenleaf, 341,) is an instance of this. 
There the devise was of part of the real 
estate to his daugters, and the residue to 
hissons. He afterwards conveyed part of 
the real estate to one of the sons. It was 
held that the deed was a revocation pro 
tanto only. It indicated a change of in- 
tention as to the part conveyed, but an 
unchanged intention as to the residue de- 
vised. 

Walton v. Walton is also an example 
of this class of cases. The contracts after 
the will were for the sale of parts only of 
the tract of land devised. The will was 
revoked so far only. 

Thus far, upon plain reasons of com- 
mon sense, no difficulty exists, perhaps 
with the exception of the cases of mere 
equitable frauds. 

The acts done, and the contracts made, 
whether defective, inchoate, or cancelled, 
indicate the intention of giving the proper- 
ty another direction than that pointed out 
in the devise. 

But next we find authorities applying 
the rule to cases in which neither the 
whole property devised is given or meant 
to be given; nor part of that property is 
wholly given or intended to be given ; but 
where merely an interest or estate in the 
property is granted. 

The first class of such cases is, where the 
interest or estate is conferred upon another, 
whether coupled with limitationsto the de- 
visor’s use, or not. 

The next class is, where no other person 
acqures an estate or interest under the in- 
strument. 

The great case of Cave v. Holford, (3 
Vesey, jr. 650, and 2 Vesey, jr. 604, n.,) 
is an example of the first branch. ‘! here 
the settlement made after the will was as 
to one parcel of the property only to se- 
cure the wife’s jointure ; and subject to 
that, the estate and interest in the devisor 
was the same. It was held to be a re- 
vocation, because the whole legal fee was 
parted with, although it was admitted that 
the rule would have otherwise had only 
an estate for life or years to sustain the 
jointure being given to the trustees. 

Under the next class comes the leading 
case of Bullin v. Fletcher, (2 Mylne and 
Craig, 432; 1 Keen, 369.) There wasa 
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written contract for the purchase of lands, 
the conveyance to be made to the pur- 
chaser, his heirs, appointees, or assigns. 
The purchaser then devised the estate ; 
and subsequently took a conveyance of it 
to himself and his heirs to the usual 
uses to bar dower. .This was held to be 
a revocation. The whole change eflected 
was by the form’ of the conveyance to bar 
dower. 

Tickner v. Tickner, (cited 3 Atk., 742,) 
was cited and approved. The devisor was 
entitled to moiety of gavel-kind land, and 
devised it to his wifein fee. Upon a sub- 
sequent partition, he received a convey- 
ance of the whole in fee to such uses as 
he should appoint by deed in writing, 
and in default of such appointment to him 
in fee. That was held a revocation. This 
case is also approved of by Lord Hard- 
wicke in Parsons v. Freeman, (3 Atk. 749 ; 
Ambler, 116.) 

This might seem sufficient to settle the 
question. But there are authorities even 
more positive. Lord Hardwicke, in Par- 
sons v. Freeman, (Amb. 116,) says, if one 
devises and after conveys to another in 
trust for him, it is a revocation. 

This position is expressly recognized 
by Chancellor Kent, in Walton v. Walton, 
(7 Johns. C. Rep. 258; 4 Kent. Com. 513,) 
by the Supreme Court of Pennsylvania, in 
Skerrett v. Berd, (1 Walton’s Rep. 250), 
and by the Supreme Court of Maine, in 
Carter v. Thomas, (4 Greanleaf, 341.) The 
elementary writers treat it as clear. 
(Lovelass on Wills, 352 ; Powell on De- 
vises, 550, 551.) It is upheld by the 
several cases at law cited Ruuke, Justice, 
in Cave v. Holford, such as where a fine 
had been levied after a devise, but no 
use of the fine declared, when it results to 
the cognizor; the case of tenant in tail 
suffering a recovery, and of a feoffment by 
the devisor to another to the use of him- 
self and his heirs, (Fitzgibbon, 241.) 








The case of Harmood y. Oglander, (6 | 


Vesey, 199.) and the reasoning of the 
Master of the Rolls, are chiefly relied upon 
by the complainant. There are some 
expressions in the opinion tending to sup- 
port his case. But the opinion of Lord 
Eldon on appeal corrects them. Undoubt- 
edly he holds that the court of equity 
varies in its doctrine upon the subject of a 
revocation only in cases of a mortgage, or 
a conveyance to a trustee for payment of 





\ 





debts. This is viewed, (the former very 
plainly,) as a conveyance of a part of the 
estate, not of the whole. His language is, 
“It does not occur to me that there are any 
cases in equity where the particular pur. 
pose was not for charges or incumbrances, 
or which is the same thing, to pay debts, 
and equity had said, that which is a revo. 
cation at law, should not be a revocation in 
equity.” 

Even in the case of a mortgage, if the 
instrument goes in the least degree beyond 
the mere purpose of the incumbrance, 
there will be a revocation. The case of 
Kenyon vy. Sutton, (cited 2 Vesey, 601; 
8 lbid, 11. 5,) shows this. The devisor 
gave the estate to his children. He then 
mortgaged in fee, reserving the equity of 
redemption to such uses as he should ap- 
point, and in default of appointment to his 
own right heirs. 

Again, in Lock v. Foot, (5 Simons, 618,) 
A. had only an equitable fee, and made 
a devise of the estate. He then agreed 
to sell part of it, and to remove the ob- 
jection of a purchaser, suffered a recovery. 
The purpose was mentioned in the deed 
declaring the uses, and the limitations of 
the property not sold were precisely the 
same as before the recovery. Still it was 
held a revocation of the will. The Vice- 
Chancellor said, “ I have always consider- 
ed it as settled, that any act which isa 
revocation of a will at law, is a revoca- 
tion in equity, except where the object of 
the party, in doing the act, is merely to 
make a security fur payment of debts, or 
where there is a dealing with the legal 
estate only, and except also in the case of 
a partition, in which last case, if there isa 
change of the use, the will will be re- 
voked.” 

In this case, if the testator had been 
seised of the legal estate, at the time 
when he executed the deeds and suffered 
the recovery of 1807, his will would have 
been revoked. I do not see how 1 can 
hold the recovery in this case not to be a 
revocation without expressly over-riding 
Lord Eldon’s decision in Harmood v. Og- 


lander. I conceive that by the expression 
— merely with the legal estate 
treated as an exception, the Vice-Chan- 


cellor refers to the cases of a party en- 
titled to an equitable estate getting the 
legal estate exactly of commensurate ex- 
tent. 
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It is clear that the legal estate passed 
to Mr. Jones, so that no particle of legal 
seisin remained in Pearsall. I assume 
(probably it is warranted) that the ques- 
tion is to be decided as if Mr. Jones had 
declared the trust in writing. There was 
then an equitable seisin in Pearsall. He 
had varied his estate by the deed in an 
important particular, both as to remedy 
and as to right. He could have sued 
others only through his trustee ; and his 
trustee orfly iu a court of equity. 

It is impossible to resist the pressure of 
authority. There was a clear revocation of 
the will as to this moiety. 

This whole lot therefore fell to the heirs 
at law. And Thomas C. Pearsall’s pos- 
session, as he was one of such heirs at 
law, must be treated in its origin as con- 
sistent with the legal title, and as that of a 
tenant in common. 





SUPERIOR COURT. 





Before the Hon. Samvet Jones, C. J., and 
the Hon. T. J. Oakey. 


Joun Sueruerp v. Downine W. Greaves, 


IN ERROR, 


PARTNERSHIP—PLEA DING—MINORITY. 


Where goods were sold to A. and B., who were in 
irtnership, 
rought against A. solely, and A. pleaded the ge- 


was resisted on the ground that the goods 
were not delivered to him, but his son. 
On the son being applied to for payment 
thereof, he insisted that he was not liable, 
inasmuch as the goods were bought by his 
father, and that he was a minor at the time 
the purchase was made. 

The declaration contained the usual 
counts for goods sold and delivered, to 
which the plaintiff pleaded the general 
issue. Evidence was adduced in the 
court below, to show that a partnership 
existed between the father and son at the 
time of the sale in question—that the son 
was a minor at the time of the sale and 
delivery of the goods, but there was no 
positive testimony to show that the sale 
was made to the father or son sepa- 
rately or jointly, though it appeared that 
on ofe occasion on the bill being pre- 
sented to the plaintiff in error, he made 
no objection to the demand, but expressed 
his inability to pay his son's debts. 

For the defence it was insisted that the 
defendant in the court below was entitled 
to nonsuit on the following grounds :— 

Ist. That the plaintiff in the court be- 
low having proved the minority of James 
Shepherd, ought to have joined him in 
this suit, and Archbold’s Pleading, 67, 





B. bemg a minor, and a suit was | 


neral issue.— deld, that A could not on that plea | 
take any a‘ivantage either of the minority or the | 


copartnership, and that in either case he ouzht to 


have pleaded a nonjoinder of a co-contracting party. | 


Tuts was a certiorari from the Marine 
Court. It appeared that the plaintiff in 
error and his son James, who was a mi- 
nor, in the year 1833, carried on business 
in partnership together in the City of 
New-York. On the third of September, 
in that year, the plaiutiff in error called 
upon the defendant in error, and pur- 
chased of him goods to the amount of 
$68 21, and the goods were entered in 
the books to his account, as J. Shepherd ; 
that James Shepherd, the son, called for 
and obtained the goods in question, and 
gave his name to the defendant’s clerk as 
J. Shepherd, jr. 


was cited, in which it is laid down, “ that 
if one of the contracting parties be 
an infant, still he must be jvined with the 
| others as a defendant, although the case be 
such that his infancy will be a good plea 
‘in bar asto him.” 3 Taunt. 307. 

2d. That at the time of the sale it had 
been proved that there was an existing 
partnership between the defendant and his 
son=that by the plaintiff’s proofs he 
showed that he had given credit to two 
persons, whereas he had brought his suit 
only against one. 

zd. That it was in evidence that the 
goods were taken away by the son, and 
therefore it was fair to presume credit was 
given to him—that the father had been 
proved to have given what might be 
termed an implied promise to pay the 
debt—that such promise was @ promise to 
pay the debt of a third person, and it not 








being in writing was void by the statute of 
| frauds. é 

| For the plaintiffin the court below it was 
| answered as to the first objection, non 
| constat except dehors the record, that one 


On the bill being presented to the | of the partners was an infant—that on 
plaintiff in error, the payment thereof ' the state of the pleadings the question of 
36 
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infancy could not be tried—that the case 
was therefore reduced to the simple ques- 
tion of nonjoinder, and that the defendant, 
in order to avail himself of that defence, 
should have pleaded in abatement—that 
it was not competent for the defendant to 
inquire whether the plaintiff was rectus 
in curia at the time the suit was com- 
menced ; if he were not then so, that the de- 
fendant had since made him so by his own 
pleading. 4 Taunt. 468—470; 3 id. 307; 
14 East, 214; 3 Esp. Rep. 76; 5 Esp. 47. 

2d. With respect to the second objec- 
tion it was contended, that. if a proper 
contracting party had not been joined in 
the suit, it was the defendant’s duty to 
have pleaded the nonjoinder in abatement, 
and not having done so, but having plead- 
ed the general issue, he had waived all ob- 
jections on the ground of a partnership, 
and that therefore evidence of a sale and 
delivery tu one partner was binding on 
the other, solely in the absence of a plea in 
abatement. 


3d. That the plaintiff had proved an , 


existing partnership between the defen- 
and his son—that the delivery of the 








goods to one co-partner was delivery to | 
both—that the promise to pay the debt by | 
the defendant was consequently a_pro- 


mise to pay a partnership debt, and not 
to pay the debt of a third person, and 
consequently the provisions of the statute 
did not apply. 

Mr. Justice Sherman overruled the de- 
fendant’s motion, and the court gave judg- 
ment for the plaintiff. 

The defendant now appealed against 


this decision, and assigned the above | 


causes for error. 
Duryea, J. T., for plaintiff in error. 
Nash § Greasley, for defendant in error. 
Per Curtam.—In this case an action was 


brought in the court below by Greaves | 
against Shepherd, for recovery of goods | 


sold and delivered. It appeared that 
Shepherd at the time of the sale and de- 
livery of the goods was in partnership 
with his son James, who was an infant, 
and the goods were sold while that part- 
nership existed, but the goods were 
charged in plaintiffs books to John Shep- 
herd only. And it did not distinctly ap- 


peat whether the goods were delivered or | 


sold to John Shepherd, or to James Shep- 
herd, or to beth. But it appeared that 


John Shepherd had an agency in the mat- | 
ter, and that after the sale and before this ' 





suit a demand was made on him by the 
officer, who afterwards made the arrest 
and that he asked to see the account, 
which was read to him; and he made no 
objection to it, but said he could not then 
pay it, and that it was a hard thing to pay 
a debt for his son. We think the jus- 
tice was right in deciding that the sale 
was made to John Shepherd alone, or to 
James and Johu Shepherd. It was said 
on the part of the defence that here was a 
partnership, and that the action ought te 
be against the father and son. But the 
plea, which was the general issue, did not 
attempt to take any advantage of the part- 
nership, or that the action was wrongly 
brought, and for that reason the plaintiff 
was entitled to recover against John 
Shepherd alone, who was one of the part- 
nership. If one ofa partnership is sued, 
and he does not avail himself of the 
nonjoinder of the others, he waives that 
privilege. 
Judgment affirmed. 











———— — 


English Cases. 





IN CHANCERY. 
Before Lord Lynpuurst, Chancellor, 


Wentworth vy. Tuss.—Nov. 11, 1842. 


LUNATIC——NECESSARIES. 


Where necessaries are suppled toa lunatic, he becomes 
a debtor to the party supplying them; and upon the 
decease of the lunatic, such debt is payable out of 
his assets. 


Tuts was a suit instituted by the plain- 
tiff, who was the personal representative, 
and also a creditor of Charles Henry Tubb, 
a lunatic, on behalf of himself and the other 
creditors of the deceased lunatic, against 
his heir at law, who was also a lunatic, and 
his committee, praying payment out of cer- 
tain real estate which had descended from 
the deceased to the defendant, the heir at 
law, there being no personal assets. The 
plaintiff claimed a sum of £360 for cer- 
tain necessaries supplied to the deceased 
at the plaintiff’s sole expense, from the 
year 1§32 to 1835, when the commission of 
lunacy issued, and from that time to the 
lunatic’s death in 1837. The deceased 
was found to have been of unsound 
mind from 1832. The only evidence, 
tendered by the plaintiff in support of his 
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claim, consisted of certain proceedings in 
the lunacy, including the order confirming 
the master’s report, by which the before 
‘mentioned sum was found due to the plain- 
tiff, It appeared from the proceedings and 
report, that the master had been duly at- 
tended by the solicitors of all parties, 
including the solicitor of the defendant, as 
heir at law of the lunatic. At the hearing, 
Knight Bruce, V. C., declined making the 
common decree in a creditor's suit, but di- 
rected an inquiry as to the existence of the 
debt claimed by the plaintiff. From this 
decision the defendants appealed. 

J. B. Parry, and J. Mussell, for the 
plaintiff. Two questions are made in this 
case: one, whether the plaintiff is entitled 


to the deceased lunatic, before and after the 
commission issued ; the other, whether he 
had adduced sufficient evidence of his debt. 
As to the first question, it is perfectly clear 
upon the authorities, that a lunatic is capa- 
ble of contracting fur necessaries. (Baz- 
ter vy. Lord Portsmouth, 5 B. & C. 170; 
7D. & R. 614; Brown v. Joddrell, 3 C. & 
P. 30; Mood. & M. 105.) It is unimpor- 
tant, whether the party supplying the ne- 
cessaries, is or not aware at the time, that 
the lunatic is of unsound mind. The law 
implies a contract for him, ex necessitate, as 
in the case of an infant, that he may not 
starve. Carter v. Beard, (10 Sim. 7,) is 
not a coflicting authority, and the view 
taken of that decision by the court below 





is the true one, viz. that there the mainte- 
nance was afforded from bounty, and with- 
out any notion of being repaid. 

Simpkinson and Dixon, for the defend- 
ants—The authorities cited only tend to 
show, that the claim might have been en- 
forced against the lunatic in his life-time, 
ou the ground of the technical rule of law, 
which does not permit a party to stultify 
himself by pleading his own lunacy. 
(Stroud v. Marshall, Cro. Eliz. 398.) 

Parry, in reply. 

Lorp Cuancettor.—No evidence is 
given on the part of the defendant in this 
case, and there is constructive evidence 
against him, and such as might be the 
foundation of a decree. ‘The Vice-Chan- 
cellor thought it better that there should 
be an inquiry. There is an admission by 
the defendant, and no evidence offered in 
contradiction to that admission, and any 
admission made by a party to the record, | 
18 evidence against him. Where necessa- | 


| 
| 
| 








ries are furnished to a lunatic, and no fraud 
or imposition is practised upon him by the 
party furnishing them, the lunatic is bound 
to pay for them, as being a debt due from 
him to such party; and if a debt upon his 
decease, his estate is chargeable with it. 
This is what is said in the case in Clark 
and Finnelly’s Reports, where the whole 
judgment rests on its being a debt; and 
assuming that to be an authority, there is 
an end of the present case. Lord Broug- 
ham there says: ‘* Upon what ground are 
all these allowances made? Not from 
kindness, not from charity, not for the con- 
venience of the parties; but because they 
are debts; because, in the eye of that 
court, be it a court of law or a court of 
equity, or the chancellor sitting in lunacy, 
they are valid debts incurred by the insane 
person, and are discharged by the justice of 
the court.” He therefore considers them 
as debts due from the lunatic, and if debts, 
they are a charge upon his estate. I must, 
therefore, dismiss this appeal. 
Appeal dismissed without costs. 





Before Lord Lanepate, Master of the 
Rolls. 


Jewn v. Taytor.—July 7th, 1842. 


PRACTICE,—TAKING BILL OFF THE FILE. 


Where a suit has been compromised, the court will, 
under special circumstances, and with the consent 
of all parties, permit the bill to be taken off the 
file. 


This suit originated out of certain fa- 
mily disputes, and the differences having 
been arranged, all parties were now de- 
sirous that the bill, which contained state- 
ments that might at a future period cre- 
ate irritation, should be removed from the 
records of the court. 

Bacon accordingly moved to have the 
bill taken off the file, and cited Tremaine 
v. Tremaine, (1 Vern. 189,) in which 
case the suit was between a father and 
son, and there having been great heat 
and indecent reflections on both sides in 
the bill and answer, the court, on the 
matter being compromised, ordered, with 
the consent of both parties, that the bill 
and answer should be taken off the file. 

The Master of the Rolls made the order. 








284 THE NEW-YORK LEGAL OBSERVER. 





English Cases.—Dalton v. Whittem. 





COURT OF QUEEN’S BENCH. , Shaw, 4B. & A. 206; Rackham v. Jesup, 
| 3 Wils. 332 ; Hallen v. Runder, | Cr., M. 

SITTINGS IN BANC AFTER MICH. TERM. | & R. 226; Boydell v. M‘Michael, 1 Cr. 
M. & R. 177 ; and cases cited, Id. 150,n.) 

Before Lord Denman, C. J., and Judges | Trespass de bonis asportatis will lie and 
Parreson, Cotertpge and Witu1ams. | a fortiort trover. Twigg v. Potts, | Cr., 

| M. & R. 89; and by Parke, B., in Hig- 


( Wightman, J., absent.) | gon v. Mortimer, 6 C.& P. 616.) Here 


Daron v. Wuitrem.—Dec. 3d, 1842, | there was a wrongful severance and a 

: ; | subsequent carrying away. The landlord 

Case for an irregular distress, with a count in troyer | C@Nnot take advantage of his own wrong- 
for goods and chatiels:—Held that the plaintiff ; ful act. 


might, under the count in trover, recover the value y : ail oa 
of fixtures severed by the defendant, and subse- Crompton, contra, The injury to the 
quently suld by auction. freehold is waived by bringing this form 


of action. (Cooper v. Chitty, 1 W. BI. 
Case.—The first count stated that the | 65; S.C., 1 Burr. 20,) the right of the 
plaintiff held certain premises as tenant | plaintiff to treat the things as goods and 
to the defendant; that the defendant | chattels operates in favor of the defen- 
wrongfully seized and took divers goods | dant. If the action of trover is maintain- 
and chattels of the plaintiff, then being on | able, the right of distress is an answer. A 
the said premises, as a distress for rent: | person cannot treat things as goods and 
and that afterwards he sold and disposed of | chattels, for one purpose, and as fixtures 
the said goods and chattels,without having | for another. If it had been replied, that 
given to the plaintiff a notice of the said | they were fixtures, there would have been 
distress, or left such notice at the must | a departure in pleading. 
notorious place on the said premises. Lord Denman, C. J.—! am of opinion 
There were other counts for other alleged | that trover will lie under the circum- 
irregularities iu the distress; and a count | stances of this case. It is impossible for 
in trover fur goods and chattels, to wit, | a landlord who has distrained things which 
two metal counters, two beer machines, | were fixtures, if they were goods and 
stoves, &c. Plea, not guilty. At the | chattels, to say that they are not. It 
trial before Lord Denman, C.J., at the | does not lie in his mouth to say that he 
sittings after Hilary Term, 1842, it ap- | seized what were fixtures, and by that 
peared that the plaintiff was tenant to the | defence deprive the tenant of his remedy 
defendant of a public house; and that the | in this form of action. I am of opinion 
defendant having put in a distress, and the | also that the party who commits the first 
metal counter, beer engines and stoves in | wrong cannot take adyantage of it in 
question having been taken down and re-| any way. And it is very convenient that 
moved on Saturday, 17th September, they | this action should be maintainable, be- 
were sold by auction at the rooms of an | cause, if it were not, there would be two 
auctioneer on the 27th. It was objected | actions in case and trespass, even when 
for the defendant, that upon these plead- | part of the things irregularly distrained 
ings the defendant was justified in taking | were goods and chattels, and part had 
the articles in question, the plaintiff hav- | been fixtures before they were removed 
ing treated them as goods and chattels. | under the distress. 
His lordship, however, directed the jury Wits, J., concurred. 
upon that coynt, that the plaintiff was en- Coreriwer, J.—It has been argued for 
titled to recover; and a verdict was given | the defendant that it does not lie in the 
for the plaintiff on the last count, for the | mouth of the plaintiff, who, for the sake of 
defendant on the other counts; a rule | bringing his action in this furm, has treated 
having been obtained for nonsuit. the things distrained as goods and chattels, 
Erle and Udal showed cause:—Fix- | to object that the landlord had no right 
tures cannot be distrained for rent. (Dan- | to remove them because they were fix- 
by v. Harris, 1G. & D. 234) That wasan | tures. But I am of opinion that it is 
action of trespass, and it is admitted | open to the plaintiff to say that the things 
that trover does not lie for fixtr:res, unless | were goods and chattels, and yet not be 
there ,has been also an asportation. (Min- | liable to the objection, that the action 
shall v. Lloyd, 2 Mee. & W.450; Putty. should have been trespass, because the 
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defendant made them goods and chattels 
by his act in removing them for the pur- 
pose of the distress. It is analagous to 
the case where the owner of goods waives 
the tort of taking and selling his goods, 
and brings an action for money had and 
received ta recover the value of them ; 
he may still say that the sale was substan- 
tially an illegal or informal sale. To use 
a term of pleading, he protests the circum- 
stances, and yet seeks to have the benefit 
of them in that action. 


Rule discharged. 





COURT OF COMMON PLEAS. 
Before Sir N. Tinpvat, C. J., and Judges 


Cottman. Erskine, MauLs, and Cress- 
WELL. 


Perks v. VaAuGHAN.— June 6, Nov. 24, 1842. 


EVIDENCE. 


In trespass, against a private individual for giving the 
plaintiff into custody on a charge of felony, reason- 
able and probable cause of suspicion is good evi- 
dence in mitigation of damages under the plea of 
not guilty. 

A bill of exchange, purporting to be accepted by A. 
B., was presented to him by the defendant for pay- 
ment, upon which, he said, that the acceptance had 
been forged by the plaintiff. The defendant and the 

laintff. in company with a policeman, subsequent- 
y called upon A. B., and the defendant asked him to 
repeat the charge; which, after some conversation 
with the plaintiff, he would not do. The plaintiff 
then brought trespass against the defendant for 
false imprisunment, The pleas on the record were, 
Not othe, and the facts. At the trial, A. B. was 
not called by the defendant, but the conversation was 
given in evidence. The jury found for the defendant 
generally. It was held, on motion for a new trial, 
that the conversation was rightly received in evi- 
dence as part of the res geste, and also would have 
been under the general issue in mitigation of dama- 
ges, (had the verdict been for the plaintiff) although 
malice was not the gist of such an action. 


Trespass for false imprisonment. De- 
claration, that the defendant took the 
plaintiff to several police stations, &c, 
Pleas: First, not guilty; second, that on 
the 14th September, 1641, the plaintiff had 
in his possession a certain bill of exchange 
drawn by the plaintiff upon J. Dreweatt, 
and that the plaintiff forged the acceptance 


to the bill, (** Accepted, John Drewett,”) 


with intent to defraud the defendant: 
wherefore the defendant, knowing the 
plaintiff to be guilty of the said felony, 
gave him in charge of a policeman, &c. ; 
third count, for uttering the forged accep- 
tance. Replication: deinjuria, The case 





was as follows:—The bill was drawn by 
the plaintiff, a tradesman living at Eton, 
on J. Dreweatt, in London, and accepted 
J. Drewett. It was given to the defend- 
ant by the plaintiff for a debt due from the 
one to the other. On being presented to 
Dreweatt for payment at its maturity, he 
said, ‘It is Perkins’ handwriting, and the 
acceptance is a forgery,” and added, that 
he would prosecute Perkins for it if it cost 
him 502. The plaintiff was told of this by 
the defendant, and, a few days afterwards, 
they went to London together, and the de- 
fendant insisted on the plaintiff going to 
Dreweatt’s with him; after walking some 
time along the street, the plaintiff refused 
to’ go any farther, and a_ policeman 
being near, the plaintiff and defendant 
and the policeman, to whom the de- 
fendant had spoken on the subject of the 
felony, went to a station house, and from 
thence before a magistrate, and subse- 
quently, at the suggestion of the magis- 
trate, into the city,to Dreweatt’s house ; on 
arriving there, the plaintiff and Dreweatt 
spoke apart, and the plaintiff said to Dre- 
weatt, “ Say it is your bill, and I will make 
it all right with you ;” and then Dreweatt 
replied to the defendant’s demand as to re- 
peating before the policeman what he had 
previously said, “ Never mind, I will pay 
the money when you like,” but he would 
say nothing of the forgery. The defend- 
ant and the policeman then left, and on 
the same day, the plaintiff sued out a writ 
for trespass and false imprisonment. The 
plaintiff was afterwards apprehended for 
the felony, and a true bill was returned 
against him, but under the direction of the 
judge, he was acquitted on his trial. The 
action of trespass was tried before Maule, 
J., at the sittings in Middlesex, in Easter 
Term, May 2d, 1842. The imprisonment 
was proved, and also the facts abuve stated. 
The defendant called several witnesses, 
but not Dreweatt. The learned judge di- 
rected the jury, that if they were satisfied, 
that the bill was forged or uttered by the 
plaintiff, their verdict should be for the de- 
fendant, and the jury returned a verdict for 
the defendant accordingly. The court was 
moved for a new trial on the ground that 
evidence, as to the forging or uttering, had 
been improperly received. Cause was 
shown against the rule on the Gth of Juue, 
b 

 Channell, Serj., (Byles was with him,) 
for the defendant. This is an action for 
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false imprisonment, that is, for an act done; 
in the doing of that act the defendant made 


. certain declarations, those declarations | 
therefore accompanying the act are pro- | 
perly put in evidence under the general | 


issue. As the imprisonment was proved, 
had the jury returned a verdict for the 


| 


plaintiff the damages would have been as- | 


sessed on the issue of not guilty. 


made under that issue, we are entitled to 
make it here. If not guilty, alone, had 


been pleaded, these facts would have been | 
receivable in evidence, to show want of | 


malice in the defendant ; and that, because 
the facts fall short of a legal defence, since 
the plaintiff was acquitted on his trial. 
Had they been a defence, they might have 
been brought out under the special plea. 


Then again they are not irrelevant to the | 


inquiry, because the defendant made the 


statement objected to, during the time of | 


the trespass, that is, while he was going 
with the policeman to Dreweatt’s; there- 
fore, if not guilty alone bas been on the 
record, these statements would have been 
receivable in evidence to mitigate the 
damages. It is submitted upon the whole 
matter, that the declarations .of the defen- 
dant accompanying the act done, are part 
of the res geste, and as they do not amount 
to a complete defence, they may be given 
in evidence under the general issue, and 
their truth may be shown to the jury in 
mitigation of damages, or to show absence 
of malice. The verdict for the defendant 
therefore must stand. 

Talfourd, Serjt., for the plaintiff, contra. 
This evidence was not admissible in miti- 
gation of damages. The damages, namely, 
for an imprisonment suffered. Had the 
gist of action been malice, as for instance, 


putting the law in motion, it might have 
been otherwise. Here the reasonable and 
probable cause of imprisonment is a de- 
fence to the action. If a private man set 
the law in motion in such a case as this, he 
must prove either that the plaintiff had 
committed the felony in question, or thata 
felony had been committed, and that he 
had reasonable and probable cause to sus- 
pect the plaintiff. That question has no- 
thing to do with the damages. It goes to 
the very gist of the matter, and influences 
the verdict. In an action of trespass the 
question is, the wrong suffered. Now had 


this been an action for a malicious prose- 


What- | 
ever excuse, therefore, we might have | 


| 
| 
{ 
| 
} 
| 
| 
| 


, dictment, 


cution, the evidence received at this trial 
would have been precisely that. which 
ought to have’been received ; but this is 
an action for assault and imprisonment: 
suppose it had included a battery, would it 
have been any evidence on not guilty, that 
somebody had told the defendant that the 
plaintiff had libelled him? [{Mawle, J.— 
This is not quite somebody ; the bill is ac- 
cepted by Dreweatt, and therefure Drewe- 
att is the person to whom the defendant 
goes; the plaintiff says that Dreweatt has 
accepted, and Dreweatt says he has not.| 
The proposition on their side is this—that 
in order to mitigate damages, you may de- 
cipher the mind of the party committing 
the injury, and that too by means of what 
was said to him by a third party. There 
is no principle on which such evidence can 
be received. That which wassaid by Drewe- 
att was said behind the back of the plain- 
tiff, and the plaintiff could have no idea of 
what conversation would be given in evi- 
dence on this trial. Here is a plea in the 
form of an indictment ; no evidence, there- 
fore, can be* admissible which would not 
have been receivable on the trial of an in- 
In fact, the legal effect of the 
finding might have been to transfer the 
plaintiff to the bar, and to try him on this 
finding. [Maule, J.—That is the law 
nevertheless.] It is laid down so in Haw- 
kin’s and Hale, but I know of no instance 
in practice. Again this evidence is not 
admissible, because it is not relevant to 
any issue, not even in mitigation of 
damages, since malice has nothing to do 
with the act. The question is the act it- 
self, and the justice of it. It is no circum- 
stance influencing the amount of damages, 
to show that there was any thing constitu- 


_ ting excuse or palliation in the mind of the 
had this been an action for maliciously | 


' 
| 


person who commits that act. Take the 
case of slander for instance; a person 
may not there be taken at unawares, in an 
action which he brings, by the defendant 
offering evidence of the truth of the state- 
ment without pleading it; surely it would 
be a greater violation of the principles of 
evidence to show the truth under these 
circumstances in trespass than in slander, 
because, in an action of slander malice 7s 
alleged and inferred in law; here it is not. 
[Channell, Serjt., referred to Adams v. 
Moore, (2 Selw. N. P. 865,) where it was 
held that mere suspicion will not justify a 
private person in apprehending another on 
a charge of felony, though it is evidence 
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in mitigation of damages under the gene- 
ral issue; and Chinn v. Morris,(2 C. & P. | 
361,) that in trespass for false imprison- | 
ment against a private individual, evidence | 
of reasonable suspicion of the plaintiff 
having been guilty of the felony is admis- 
sible on the general issue in reduction of | 
damages. [Tindal, C. J.—Those were | 
cases in which no felony had been actually | 
committed. I always thought, that, if the 
facts were a justification, they must be 
pleaded ; but that if they fell short of that, 
they might be given in evidence. There 
is a great nicety to be observed in not in- 
terfering with the cases decided. 
Cur. ad. vult. 

Nov. 24.—Tinpbat, C. J., now delivered 
the judgment of the court.—This was an 
action for trespass and false imprisonment, 
in giving the plaintiff into the custody of 
a police officer on a charge of felony, and 
conveying him in that custody to a police 
station, and before a magistrate. ‘I'he de- 
fendant put pleas on the record ; first, that 
he was not guilty; and secondly, that the 
plaintiff had committed the offence of 
forging and uttering the acceptance to a 
bill of exchange. There was a witness, 
not called, Dreweatt, upon whom the bill 
was drawn, and whose the acceptance pur- 
ported to be; but-the evidence was, that 
when he looked at the acceptance he de- 
clared it to be a forgery, and would not 
pay the bill. He said, too, that the accep- 
tance was in the handwriting of the plain- 
tiff Perkins. Objection was taken at the 
trial to the admissibility of the evidence 
of these facts and statements; but the 
learned judge before whom the case was 
tried, thought they ought to be admitted, 
considering that the statement was admis- 
sible in mitigation of damages ; but a new 
trial was moved for, and it was submitted 
in argument that the motives which led the 
defendant to mention the facts to a police- 
man, and to take the plaintiff before the 
magistrate, were immaterial to the matter 
in issue, and immaterial, inasmuch as the 
damage suffered was the imprisonment of 
the plaintiff, and that the evidence there- 
fure upon the issues of forging and utter- 
ing was irrelevant. Secondly, it was sub- 
mitted, that this eviddénce was not admis- 
sible on the plea of not gwi/ty, because the 
evidence in justification ought to be of 
some act done, and not of something said 
by a third party, for the plea was in the 


English Cases.—Maud v. Monmouthshire Canal Co. 





nature of an indictment. We think, how- 





ever, that this evidence was admissible ; 
and that what was said by Dreweatt, was 
part of the ves geste, and may properly be 
received in mitigation of damages under 
the issue of not guilty. 

Rule discharged. 


Maup v. Monmoutusuire CanaL Com- 
PANy.—ZJune 8, 1842. 


CORPORATION—-FORM OF ACTION—TRESPASS 
—TROVER. 


Trespass will lie against a corporation for seizing and 
converting goods to their uwn use, inthe same man- 
ner, and for the same reason, as formerly trover 
lay for this injury. 


Trespass was brought against the Mon- 
mouthshire Canal Company for seizing and 
converting certain barges belonging to the 
plaintiff, and freighted with coal. The de- 
fendants took the barges under the authori- 
ty of a local act, which gave them power 
to levy tolls on the canal, which was the 
subject of the act, and they pleaded not 
guilty to the action brought. The case 
was tried before Cresswell, J., at Mon- 
mouth assizes, and the verdict went for 
the plaintiff, with liberty for the defend- 
ants to move in arrest of judgment, or to 
set the verdict aside. The court was 
moved accordingly this day by 

Talfourd, Serjt., for the defendants.— 
The real question in this case is, whether 
trespass will lie against a corporation. It 
was held in Yarborough v. The Bank of 
England, (1G East, 6,) that trover lay 
against a corporation ; and if it be essen- 
tial to their conversion of the property that 
they should have authorized it under their 
seal, such authority would be presumed 
after verdict; but there it did not seem 
necessary that the act of detention done 
by the servants within the scope of their 
employment should be authorized under 
the seal of the corporation. So again it 
was held in Duncan v. The Surrey Canal 
Proprietors, (3 Stark. 50,) that trover is 
maintainable by the owner of goods de- 
tained by the company’s agent, after a no- 
tice had been given by the plaintiff, requir- 
ing the directors of such company to 
deliver the goodsto him. There are cases 
indeed in the Year Books, to show that 
trespass will lie against a corporation ; 
but in Com. Dig. tit. Franchises, F. 19, 
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this is denied; and it is there said ex- 
pressly, that trespass does not lie against 
a corporation, but against the particular 
person only; fur a capias and exigent do 
not go against a corporation. The other 
cases on the subject are, that of Swéton’s 
Hospital, (10 Rep. 1;) Morgan v. Mayor 
of Cambridge, (3 Keb. 239; Vin. Abr. 
tit. Corp. B. a;) Dunsfield v. Jones, (Skin. 
27;) and the two recent cases in 6 Adol. 
& Ell. 829, 846, viz. Beverly v. The Lin- 
coln Gas-Light and Coke Company, and 
Church v. The Imperial Gas-Light and 
Coie Company. 

Ludlow and Chanell, Serjts., for the 
plaintiffs, showed cause against the rule 
this day. The authorities on the other 
side are chiefly from Comyn’s Di- 





gest and the Year Books, and other old 
cases, which are entitled to all respect ; | 
but new trades have sprung up since | 
those reports were written, and the au- | 
thority of those books therefore, is not so 
great in cases of this nature as on other | 
matters of law. They cited Mellor v. 
Spateman, (1 W.Saund. 340,) and Kidd 
on Corporations, (vol. 1, p. 223.) But the 
case of Yarborough v. The Bank of Eng- 
land, (16 East, 6,) is decisive for the plain- 
tiff, that there is not there any real dis- 
tinction taken between troverand trespass. 
(Tindal, C.J—No: I think there is not 
any ; the process iu each is the same: at- 
tachment, distress, capias and outlawry ; if 
trover therofore will lie, | cannot see why 
trespass should not.) 

Talford, Serjt., contra.—\ have nothing 
to advance but the old cases, and some of 
them have been reversed in the Queen's 
Bench. I moved this rule on the au- 
thority of Comyn’s Digest, yet I cannot 
well argue against the decision of the 
Queen’s Bench. 

Tindal, C. J— When you find the pro- 
cess in the two forms of action precisely 
the same, and when it is clear that one 
sort of action will lie, it is impossible to 
say that the other cannot be supported 
also. 

The rest of the court concurred. 





Rule discharged. 





LORD THURLOW. 


Mr. Butler, in his Reminiscences, gives 
an interesting speech, delivered in his pre- 
sence, by Lord Thurlow, in the House of 





CS 


Lords, on his being reproached by the 
Duke of Grafton for his plebeian ex- 
traction, “ I am amazed at the attack which 
the noble duke has madeon me. Yes, my 
Lords, | am amazed at his grace’s speech, 
The noble duke cannot look before him, 
behind him, or on either side of him, with- 
out seeing some noble peer who owes his 
seat in this house to his successful exer- 
tions in the profession to which I belong. 
Does he not feel, that it is as honorable to 
owe it to these, as to being the accident of 
an accident? To all these noble Lords, 
the language of the noble duke is as appli- 
cable and as insulting as it is to myself, 
But I don’t fear to stand single and alone. 
No one venerates the peerage more than 
Ido; but, my Lords, I must say, that the 
peerage solicited me, not I the peerage. 


| Nay, more—I can say, and will say, that, 


as a peer of Parliament—as speaker of 
this right honorable house—as keeper of 
the great seal —as guardian of his majesty’s 
conscience—as Lord High Chancellor of 


| England—nay, even in that character 


alone, in which the noble duke would think 
it an affront to be considered,—but which 
character none can deny me—as a MAN—I 
am at this moment as respectable—I beg 
leave to add, I am at this time as much re- 
spected, as the proudest peer I now look 
down upon,” 


BANKRUPTCY. 


Among the variety of suggestions of 
the commissioners appointed in England 
to inquire into bankruptcy and insolvency, 
is the following : 

“* We find that a person who has been 
adjudged a bankrupt should be liable to a 
criminal prosecution if he do not attend, 


| and submit himself for examination when- 


ever he may be directed by the court, 
having no legitimate excuse for his ab- 
sence; or if he has ubtained credit by means 
of false pretences; or if he has attempted to 
account for his property by fictitious ex- 
penses or losses; or if he has made frau- 
dulent sales or gifts of any of his proper- 
ty; or if he has knowingly allowed fic- 
titious debts to be proved against his es- 
tate; or if he has appropriated trust 
property to his own use; or if he has at 
any time concealed, destroyed, altered, 
mutilated, or falsified any of his books, 
papers, &c., with intent to defraud his cre- 





ditors.”” 
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